September 22, 2011 



Hon. Spencer Bachus, Chairman 
Hon. Barney Frank, Ranking Member 
Committee on Financial Services 

Hon. Darrell E. Issa, Chairman 

Hon. Elijah Cummings, Ranking Member 

Committee on Oversight and Government Reform 

Hon. Randy Neugebauer, Chairman 
Hon. Michael E. Capuano, Ranking Member 
Subcommittee on Oversight and Investigations 
of the Committee on Financial Services 

Hon. Patrick T. McHenry, Chairman 
Hon. Mike Quigley, Ranking Member 

Subcommittee on TARP, Financial Services and Bailouts of Public and 
Private Programs of the Committee on Oversight and Government Reform 

RE: Joint Subcommittee Hearing on "Potential Conflicts of Interest at the SEC" 
(Thursday, September 22, 2011, 2 pm, 2128 Rayburn HOB) 

Members of Congress: 

We are senior members of the private securities bar. We write in support of David 
Becker and to raise several points that we feel are important for you to consider. 

Importance of Ethics Compliance. We will begin by applauding your efforts to 
assure and enhance compliance with ethical requirements at the SEC and across government. 
We likewise applaud the SEC's ongoing efforts to improve its operations and in particular its 
internal procedures to enhance ethical behavior and compliance. Our comments below are 
limited to matters relating to your consideration today of David Becker and the role he played 
at the SEC as it tried to work its way through the wreckage of the Madoff tragedy, which 
began with Madoff s December 2008 confession to having perpetrated a colossal fraud that 
tricked investors, multiple regulators and the financial services industry participants who 
dealt with him daily. 

We understand all that has been said, rightly, about avoiding even the "appearance" of 
a conflict of interest, even where no actual conflict exists. And we all wish that - in the heat 
of battle in dealing with Madoff and numerous other crisis issues - more attention had been 
paid to these issues, and that we did not have to consider what is before the subcommittees at 
this time. 

Evaluating David Becker. With the foregoing acknowledged, we agree with SEC 
Chairman Mary Schapiro's public statement yesterday afternoon that David Becker is "a 
talented, highly skilled lawyer and a dedicated civil servant." In similar vein, we agree that 
Chairman Schapiro correctly commented in February, on David's departure from the SEC, 
that "David's wise counsel has guided the Commission through a gauntlet of complex legal 



and policy issues. His experience and deep knowledge of the Commission and the securities 
laws has served the agency and the American people brilliantly." 

Many of us have worked for years with David, both in senior SEC positions and in 
private practice, on a wide variety of legal matters. We have also worked with him on bar 
committee matters. Based on our long-term and detailed observations, David has consistently 
shown himself to be of the highest moral and ethical fiber and a strong advocate for justice 
and the public interest. 

David is one of the most talented lawyers of his generation. After starting his legal 
career as the editor-in-chief of the Columbia Law Review and then as a law clerk for 
Supreme Court Justice Stanley Reed, he spent decades as a valued securities law counselor 
and senior partner at two of our country's top law firms. The SEC was indeed fortunate to 
have a lawyer of David's mettle and caliber perform not one but two periods of public service 
at the agency. Between 1998 and 2002, he served the SEC first as Deputy General Counsel 
and later as General Counsel. He then returned for a second tour of duty as General Counsel 
from 2009 until 201 1, the period here under consideration. 

Involvement in Madoff Deliberations. When Mary Schapiro took the helm as SEC 
Chairman, we were facing the worst financial crisis in 80 years. She wisely realized that the 
SEC would need to respond effectively to the crisis and work with Congress on difficult and 
complex legislative and rulemaking proposals. Recognizing that this was a time when a 
person of broad experience in SEC and private practice would be needed to serve as the 
SEC's chief legal officer, Chairman Schapiro approached David and asked if he would 
consider returning to the SEC as General Counsel. 

Any suggestion that David acted for personal gain, instead of in the interests of the 
investors victimized by Madoff, frankly makes no economic sense whatsoever. Saying yes to 
Chairman Schapiro's request that he return to the SEC would mean that David would lose 
millions of dollars, representing the difference between his senior law firm partnership 
income and what would be his government pay. Nor would the job give him any new resume 
credential, as he had previously been SEC General Counsel and was already acknowledged as 
one of the leading securities lawyers in the country. Yet at considerable financial sacrifice to 
himself and his family, David said yes and returned to the SEC as General Counsel. 

The current debate has focused on the SEC's position on whether or not Madoff 
victims should be compensated with just the return of their invested principal or whether they 
should also get a basic interest-like payment as well. Notably, however, the SEC did not 
oppose the Madoff trustee's separate determination that Madoff victims should not retain so- 
called "phantom profits" - the amounts that the victims thought they had made as income 
from Madoff s investment program on the amounts they had originally invested. The SEC 
not opposing the trustee's phantom profits point was obviously substantially against David's 
personal financial interests and had a much greater impact than any basic interest payment to 
Madoff victims might have had for David. 

As has been publicly acknowledged by all involved, David immediately disclosed his 
mother's investment with Madoff on returning to the SEC and got ethical clearance to 
participate in Madoff -related discussions. He told Chairman Schapiro that his mother had 
invested, and received the ethics opinion that he would not have to recuse himself from 
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Madoff-related deliberations. It is acknowledged that at least five other senior SEC officers 
knew of his mother's investment. 

Finally, many of us are former SEC senior officers or staff, and based on our many 
years of experience at and with the agency, we can affirm that any significant SEC decision 
receives broad consideration. Sometimes 20 or more sets of eyes will fall on a single 
recommendation memo, and decisions by the five SEC commissioners are usually made in a 
large meeting room that is packed with very experienced and intelligent senior and junior 
staff members. In that environment, any views perceived as being contrary to the public 
interest are quickly and vigorously challenged and ultimately disregarded. 

* * * 

In conclusion, we urge that David Becker' s considerable contributions to the SEC and 
our nation be recognized and that the points we have raised above be considered as part of 
your deliberations. Thank you for your consideration of this letter. 

Very truly yours, 

Diane E. Ambler 
K&L Gates LLP 

Jay G. Baris 

Morrison & Foerster LLP 

Jeffrey D. Bauman 
Professor of Law and 
Co-Director of the Center for the 
Study of the Legal Profession 
Georgetown University Law Center 

Alan Berkeley 
K&L Gates LLP 

Paul R. Berger 

Debevoise & Plimpton LLP 

Gregory S. Bruch 

Willkie Farr & Gallagher LLP 

W. Hardy Callcott 
Bingham McCutchen LLP 

Stephen J. Crimmins 
K&L Gates LLP 

Andrew J. Donohue 

Morgan Lewis & Bockius LLP 
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Marc B. Dorfman 
Foley & Lardner LLP 

Meyer Eisenberg 

Senior Research Scholar and Lecturer-in-Law, 
Columbia University School of Law 

Linda Fienberg 

Former Executive Assistant to SEC Chairman 
and Associate General Counsel 

Matthew P. Fink 

Former President, Investment Company Institute 
Kayla Gillen 

Former PCAOB Board Member 

Barry Goldsmith 

Gibson, Dunn & Crutcher LLP 

Ralph C. Ferrara 
Dewey & LeBoeuf LLP 

Joseph I. Goldstein 
Murphy & McGonigle PC 

Elizabeth P. Gray 

Willkie Farr & Gallagher LLP 

Michael Halloran 
Haynes & Boone LLP 

Paul Huey-Burns 
Bryan Cave LLP 

Dennis Garris 
Alston & Bird LLP 

Jerry A. Isenberg 
Murphy & McGonigle PC 

Dixie L. Johnson 

Fried Frank Harris Shriver & Jacobson LLP 
Roberta S. Karmel 

Centennial Professor of Law and Co-Director of 
The Dennis J. Block Center for the Study of 
International Business Law 
Brooklyn Law School 



4 



Stanley Keller 

Edwards Angell Palmer & Dodge LLP 

Ricard G. Ketchum, 

Chairman and Chief Executive Officer 

Financial Industry Regulatory Authority 

Andrew M. Klein 
Schiff Hardin LLP 

Amy Natterson Kroll 
Bingham McCutchen LLP 

Carmen J. Lawrence 

Fried Frank Harris Shriver & Jacobson LLP 

Joseph Lombard 
Murphy & McGonigle PC 

David M. Lynn 
Morrison & Foerster LLP 

Michael D. Mann 

Richards Kibbe & Orbe LLP 

John McCarthy 

General Counsel, GETCO 

Carol M. McGee 
Alston & Bird LLP 

KathrynB. McGrath 

Helane Morrison 

Hall Capital Partners LLC 

Allan S. Mostoff 
Dechert LLP 

President, Mutual Fund Directors Forum 

Charles M. Nathan 
Latham & Watkins LLP 

Thomas C. Newkirk 
Jenner & Block LLP 
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John F. Olson 

Visiting Professor 

Georgetown University Law Center 

Former Chair, ABA Committees on 

Federal Regulation of Securities and 

Corporate Governance 

Mark Perlow 
K&L Gates LLP 

Richard M. Phillips 
K&L Gates LLP 

Harvey L. Pitt 
Chief Executive Officer 
Kalorama Partners, LLC 
Kalorama Legal Services, PLLC 

Therese Pritchard 
Bryan Cave LLP 

Laura S. Pruitt 
Schiff Hardin LLP 

David Silver 

Former President, Investment Company Institute 
Julie A. Smith 

Willkie Farr & Gallagher LLP 

Marianne K. Smythe 

Honorable Stanley Sporkin 

U.S. District Court Judge (Retired) 

Ann Yvonne Walker 

Wilson Sonsini Goodrich & Rosati 

F. Joseph Warin 

Gibson, Dunn & Crutcher LLP 

Susan Ferris Wyderko 

Executive Director, Mutual Fund Directors Forum 
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